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N. 8. 211 ; 33 L. J. C. P. 139 ; 12 W. 
R. 384 ; 10 L. T. N. S. 32. 

The other case was that of the 
" Clara Killam," which let go an an- 
chor to keep from going ashore. The 
anchor caught in a cable and it was 
cut in order to get clear. Subse- 
quently the vessel was sued for the 
damage done. The court thought the 
case so novel that it needed time to 
consider, and went off to talk to "the 
elder brethren of the Trinity House" 
about it. They advised that by ordi- 
nary nautical skill, the damage to the 
wire might have been avoided, and 
that if a slip rope had been passed un- 
der the telegraph cable and hove taut, 
the anchor might have been easily 
cleared, the slip rope then let go, and 
the cable dropped in its place. Held, 
that the "Clara Killam" was "to 
blame for the injury done to the wire, 
and she was condemned in damages 
and costs." The Clara Killam, 39 L. 
J. Adm.50. 

Criminul prosecution of telegraph 
companies for obstructing streets.~ Tele- 
graph companies themselves may be 
prosecuted criminally for obstructing 
the highway. This was decided in 
Beg v. Untied Kingdom Tel. Co., 31 L. 
J. M. C. 166 ; 2 B. & S. 647 n.; 9 Cox 
Cr. Cas. 174. "Where an ordinary 
highway runs between fences, one on 
each side, the right of passage of the 



public covers the entire space between 
the fences. An unauthorized obstruc- 
tion upon it is an indictable nuisance 
at common law. In the case last 
cited, it was held that the company 
were liable to conviction, even though 
its posts were placed upon the hard 
or metalled part of the highway, or 
on an artificial footpath upon it, or 
even though enough space for the 
public traffic was left. The case is in 
line with the many authorities, sanc- 
tioning the indictment of corporations 
for obstructing highways: See Cm. 
South. R. R. v. Commonwealth, 80 Ky. 
137; 7 Am. & Eng. R. R. Cas. 91 ; 
L. & N. R. R. Co. v. State, 3 Head 
(Tenn.) 524; Pittsburgh V. & C. R. 
Co. v. Commonwealth, 10 Am. & Eng. 
R. R. Cas. 321 ; and see generally, 
" Indictment of Corporations," 6 
Crim. Law Mag. 317. 

A telephone company is not entitled 
to a preliminary injunction to re- 
strain the authorities of a town from 
removing poles for telephone wires, 
when the claim on which the right is 
founded is, as a mutter of law, unset- 
tled : Sew York, etc., Tel. Co. v. East 
Orange, 42 N. J. Eq. 490. See, also, 
Citizens' Coach Co. v. Camden H. R. Co., 
29 Id. 299; Ally. Gen'l v. United 
Kingdom, ete., Tel. Co., 30 Beav. 287. 
Adelbjebt Hamilton. 

Chicago. 



Supreme Court of Indiana. 
VANVACTOR v. STATE. 

A school teacher may inflict reasonable punishment upon a pupil for insub- 
ordination. Where such punishment is administered with a two-pronged 
switch, in nine sharp blows, which does not cause the pupil to make an out- 
cry, and which produces no serious injury, although the punishment was 
painful and caused some abrasion of the skin, and where it is not shown that 
it was maliciously inflicted, the teacher is not guilty of an assault and battery. 

Appeal from Circuit Court of Marshall county. 
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A. C. Capron, for appellant. 

C. P. Drummond and The Attorney- General, for appellee. 

Niblack, J. — During the month of February, 1887, and for 
some time afterwards, the appellant, Tyner Vanvactor, was a 
teacher in, and as such had charge of, one of the public schools 
of Marshall county. He was at that time only 18 years of age. 
Edward Patrick, a boy then nearly 16 years old, was one of his 
pupils. On a Friday afternoon during that month, while the 
school was in session, Vanvactor directed Patrick to bring in 
some wood, and put it in the stove which warmed the school- 
room. Patrick did as directed, but while engaged about the 
stove, and while Vanvactor's face was turned in another direc- 
tion, he made some antic demonstrations which created a general 
laugh among the other attending children, and made a break in 
the school exercises. Vanvactor, as a punishment for this 
breach of good order, required Patrick to stand up by the stove 
for a considerable time. After school closed, Patrick put on his 
overcoat to start home, and, assuming to claim that by having to 
stand by the stove he had become very warm, and liable to take 
cold, he put Vanvactor's overcoat on over his own, and started 
towards his home, in a direction different from that in which 
Vanvactor had to go. Patrick had gotten several rods away 
before Vanvactor became aware of what had occurred. He 
thereupon called Patrick, and sending a boy after him, very per- 
emptorily demanded a return of his overcoat, but Patrick re- 
fused compliance, and proceeded on his way home with the over- 
coat. This required Vanvactor to go home, a distance about a 
mile, without an overcoat, when the weather was chilly and cold. 
On the following Monday, when Patrick returned to school, 
Vanvactor informed him that he stood temporarily suspended, 
and told him that he (Vanvactor) would see the township 
trustee and the school director as to the course which ought to 
be further pursued. During the day Vanvactor saw the town- 
ship trustee, who advised him that Patrick should be required 
either to take a whipping or leave the school, and in this view 
Vanvactor concurred. On the evening of the same day, Van- 
vactor told Patrick what had been resolved upon in regard to 
his punishment. Patrick very promptly replied that he would 
Vol. XXXVL— 66 
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not take a whipping. Patrick, nevertheless, returned to school 
next morning, and told Vanvactor that he had consulted the 
family with whom he lived, and that they had advised him to 
take a whipping, and not leave the school, and that he was will- 
ing to take a whipping, provided that it should not be inflicted 
upon him until after the school should be closed in the after- 
noon, and the other pupils had left the school-house. To this 
proposition Vanvactor assented. Accordingly, during the day, 
Vanvactor provided a green switch for the occasion, which was 
about three feet long, and forked near the middle, forming two 
limber prongs composed of twigs. After the school had closed 
that afternoon, and all others had left, and a few minutes of 
apparent suspense had intervened, Patrick remarked that it was 
time for the performance to begin, and assisted in removing a 
table and in clearing the floor. He then placed himself before, 
and with his face towards, the blackboard, and indicated that he 
was ready to proceed. Vanvactor thereupon struck Patrick 
nine sharp blows on the back part of his legs, between his body 
and the knee joints. Patrick, at the time, made no outcry or 
complaint, and the switch was not broken. Two or three days 
later Vanvactor was arrested on the charge of having committed 
an assault and battery upon Patrick, in whipping him as stated, 
and taken before a justice of the peace, where he was tried and 
convicted. Upon an appeal to the circuit court, a jury found 
him guilty of an assault and battery as charged, and fixed his 
fine at one cent, upon which judgment was awarded. A ques- 
tion Avas reserved below, and is pressed very earnestly here, upon 
the alleged insufficiency of the evidence to sustain the verdict. 
Patrick testified that Vanvactor laid on the blows hard, as if he 
was angry, and that after he went home and examined his legs, 
he found them beat to a jelly. Upon further examination, how- 
ever, it was made apparent that he meant only that Vanvactor 
had inflicted hard blows, and had thereby imprinted marks and 
abrasions upon his legs, which for a time gave him pain and 
annoyance. Two or three other persons testified to having seen 
marks and abrasions upon Patrick's legs, but as to the nature 
and extent of these marks and abrasions their testimony was 
variant and indefinite. It was shown, without controversy, that 
on the day after the whipping Patrick came back to school with 
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his skates, and neither made complaint nor manifested any im- 
pediment. Vanvactor testified that he did not hit Patrick what 
could rightly be called " hard blows," but that he intended that 
the blows he gave should inflict pain ; that he was not in the 
least angry, but was sorry to have to punish Patrick, and did so 
punish him only uuder a sense of his duty as a teacher; that 
Patrick was not an obedient pupil, but had made no serious 
trouble until the Friday in February herein above referred to. 

There are perhaps some isolated points in the evidence which 
present some difficulty, but when these are considered in connec- 
tion with all the other facts and circumstances concerning which 
there was no controversy at the trial, we are of the opinion that 
the evidence, as a whole, did not sustain the verdict. The books 
commonly assume that a teacher has the same right to chastise 
his pupil that a parent has to thus punish his child. But that 
is only true in a limited sense. The teacher has no general right 
of chastisement for all offenses as has the parent. The teacher's 
right in that respect is restricted to the limits of his jurisdiction 
and responsibility as a teacher. But within those limits a teacher 
may exact a compliance with all reasonable commands, and may, 
in a kind and reasonable spirit, inflict corporal punishment upon 
a pupil for disobedieuce. This punishment should not be either 
cruelorexcessive.andonghtalwaystobeapportionedtothegravity 
of the offense, and within the bounds of moderation. But plainly, 
when complaint is made, the calm and honest judgment of the 
teacher as to what the situation required should have weight as 
in the case of a parent under similar circumstances. And where 
no improper weapon has been employed, the presumption will 
be, until the contrary is made to appear, that what was done was 
rightly done. Subject to these general rules, the teacher's right 
to inflict, and the duty of inflicting corporal punishment upon a 
pupil, and the reasonableness of such a punishment when im- 
posed, must be judged of by the varying circumstances of each 
particular case. 1 Bish. Crim. Law, § 886, and authorities 
cited; Danenhqfer v. State, 69 Ind. 295. To support a charge 
of an assault and battery it is necessary to show that the act 
complained of was intentionally committed. But in the case of 
the chastisement of a pupil, the intent may be inferred from the 
unreasonableness of the method adopted or the excess of force 
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employed, but the burden of proving such unreasonableness or 
such excess rests upon the State. In such a case, in addition to 
the general presumption of his innocence, the teacher has the 
presumption of having done his duty, in support of his defense : 
Com. v. Randall, 4 Gray, 36; Lander v. Seaver, 32 Vt. 114; 
State v. Alford, 68 N. C. 322 ; Com. v. Seed, 5 Pa. Law J. Rep. 78. 
Iu this case, Vanvactor had not only both of these presump- 
tions in his favor, but all the circumstances tended to prove that 
he acted with much caution, forbearance, and deliberation, in 
the character as well as the extent of the punishment which he 
visited upon Patrick. The switch used was not an inappro- 
priate weapon for a boy of Patrick's age and apparent vigor. 
Patrick's offense as a breach of good deportment in a school was 
not one to be overlooked or treated lightly. It was calculated, 
and was most likely intended, to humiliate Vanvactor in the 
presence of his pupils, and its tendency was to impair his in- 
fluence in the government of his school. The motive was 
apparently revenge for having been required to stand by the 
stove for a time, as a punishment for a previous violation of 
good order. When the alternative of leaving the school or 
taking a whipping was presented to him, Patrick did not object 
to it, either as unreasonable or unjust. After consultation and 
mature deliberation, he decided to accept a whipping, on condi- 
tion that it be administered privately. In a spirit of evident 
forbearance, the request thus implied was acceded to. With all 
these preparations in view, Patrick had no reason to expect that 
the chastisement would be a merely formal and painless cere- 
mony. The legitimate object of chastisement is to inflict punish- 
ment by the pain which it causes as well as the degradation 
which it implies. It does not, therefore, necessarily follow, 
that because pain was produced, or that some abrasion of the 
skin resulted from a switch, a chastisement was either cruel or 
excessive. When a proper weapon has been used, the character 
of the chastisement, with reference to any alleged cruelty or ex- 
cess, must be determined by the nature of the offense, the age, 
the physical and mental condition, as well as the personal attri- 
butes, of the pupil, and the deportment of the teacher, keeping 
in view the presumptions to which we have alluded. All the 
circumstances lead us to the conclusion that if Vanvactor really 
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gave harder blows than ought to have been given, the error was 
one of judgment only, and hence not one of improper or unlaw- 
ful motive. The statement of Patrick that Vanvactor laid on 
the blows hard, as if he was angry, was, when explained and 
taken in connection with other evidence as stated, too trivial to 
materially conflict with the conclusion thus reached. It must 
be borne in mind that Patrick was not peremptorily required to 
submit to corporal punishment, but that he accepted that kind 
of punishment, with all its unpleasant consequences, in pre- 
ference to a milder and latterly a much more usual and more 
approved method of enforcing discipline in the schools when 
grave offenses are committed, and that he made no complaint or 
protest at the time the blows, since complained of, were given : 
Fertich v. Michener, 111 Ind. 472. 

The judgment is reversed, and the cause is remanded for a 
new trial. 



Under proper circumstances a 
teacher is authorized to inflict a rea- 
sonable corporal punishment upon the 
pupil. This doctrine is fully sustained 
by the authorities: 3 Green. Ev., 
1 63 ; State v. Mizner, 45 la. 248 ; s. 
c. 24 Am. Kep. 769 ; 2 Kent. Com. 
169, 170 ; Commonwealth v. Randall, 4 
Gray (Mass.) 36 ; Landerv. Seaver,32 
Vt. 114 ; Baldwin v. State, Ct. App. 
Tex., March 9, 1887 ; Stanfield v. 
State, 43 Tex. 167 ; Dowlen v. State, 14 
Tex. App. 61 ; Patterson v. Nutter, 78 
Maine, 509 ; for collection of English 
authorities see note to Fitzgerald v. 
Northcote, 4 Pos. & Fin. 663 ; Cooley 
on Torts, 170, 172, 288; Cooley's 
Const. Lim. (5th ed.) 417, 341. The 
tendency of modern authority is to 
restrict rather than enlarge the power 
of the teacher in this respect, the bru- 
tal and savage methods of punishment, 
formerly tolerated, are fast disappear- 
ing under the refining influences of 
modern civilization. See Cooley's 
Blackstone, page 453, top, note 15. 

The books commonly assume that 
the teacher has the same right to 



chastise the pupil as the parent has 
the child: 1 Bish. on Crim. L. (2d 
ed.), 1 886 ; 1 Hawk. P. C. (6th ed.) c. 
60, 1 23. " According to the old Bo- 
man law, the father was privileged, 
under certain circumstances, to kill or 
abandon his new-born child:" 2 
Whart. Crim. L., \ 1563, p. 403 ; 2 
Kent. 203 ; 1 Bl. Com. 453; Schoul- 
der's Dom. Bel. (3d ed.), \ 244, p. 336. 
Many authorities advocate the doc- 
trine that the teacher stands in loco pa- 
rentis: Danenhoffer v. State, 69 Ind. 
295, 299 ; s. c. 35 Am. Eep. 216 ; 
Com. v. Seed, 5 Penna. L. J. Bep. 78 ; 
State v. Pendergra.«s, 2 Dev. & Bat. 
365 ; s. c. 31 Am. Dec. 416 ; Fitzger- 
ald v. Northcote, 4 Fos. & Fin. 656; 
State v. Burton, 45 Wis. 150 ; s. c. 
30 Am. Bep. 706; s. c. 18 Am. L. 
Beg. (N. S.) 233, note, 238; Beeves 
Dom. Bel. 288 ; Heritage v. Dodge, S. 
Ct.N. H, March 11, 1887. Bishop 
says that the authority of the teacher 
" will seldom quite equal the parental 
right :" 1 Bish. Crim. Law (7th ed.), 
1 886. 
Beeves, Domestic Belations, likens 



436 



VANVACTOR v. STATE. 



a teacher to a public officer. This is 
disapproved in Lander v. Seaver, 32 
Vt. 122. "In no proper sensecan he be 
deemed a public officer, exercising by 
virtue of his office, discretionary and 
quasi judicial powers." Blackstone 
says that " the master is in 
loco parentis and has such a por- 
tion of the powers of the parent com- 
mitted to his charge a$ may be neces- 
sary to answer the purposes for which he 
is employed. This power must be tem- 
perately exercised and no schoolmas- 
ter should feel himself at liberty to 
administer chastisement coextensive 
with the parent." This language is 
approved in Lander v. Seaver. In 
England, in the time of Edward IV, 
the relation of the teacher appeared 
to be that of a temporary guardian: 
Yearbook, 7 Edward IV ; and it was at 
one time questioned whether a school- 
master might chastise his pupil : 
Yearbook, 2 Edward IV. Hawkins 
places the parent and child, master 
and servant, and schoolmaster and pu- 
pil, upon the same footing : Hawk. PI. 
Cro. 150, and this seems to be borne 
out by many early cases: Asbery v. 
James., Vent. 70 ; Newman v. Bennett, 
2 Ch. Rep. 195 ; Penn v. Ward, 2 C. 
M. R. 338 ; Lamb v. .Burnett, 1 Cro. 
& J. 291. 

Whether the relation of the teacher 
to his pupil is identical with that of 
the parent to his child, it appears clear 
that it is analogous to that relation, 
being less confidential perhaps. 

It is the duty of the teacher to 
maintain good discipline in the gov- 
ernment of his pupils, to quicken the 
interest of the slothful, to arouse the 
indolent from their lethargy, to curb 
the impetuous and to subdue and con- 
trol the stubborn. That this duty may 
be fulfilled, the taskmaster should be 
clothed with authority to inflict cor- 
poral punishment when, in his judg- 
ment, it is necessary and the best and 



most effective means of enforcing the 
rules of school and advancing the pu- 
pil, provided the punishment be rea- 
sonable; and ordinarily, malice or 
wickedness are necessary to render the 
teacher liable criminally: Common- 
wealth v. Seed, 5 Pa. L. J. Rep. 78, 80. 

" In the school, as in the family, 
there exists upon the part of the pu- 
pil the obligation of obedience to 
lawful commands, subordination, civil 
deportment, respects for the rights of 
other pupils and fidelity to duty. 
These obligations are inherent in any 
proper school system, and constitute, 
so to speak, the common law of the 
school. Every pupil is presumed to 
know this law, and is subject to it, 
whether it has or has not been re-en- 
acted by the district board in the form 
of written rules and regulations:" 
State v. Burton, 45 Wis. 150; Ap- 
proved in Danenliqffer \.Stale,69 Ind. 
295, 299. "The legal objects and 
purposes of punishment in schools are 
like the object and purpose of the 
State in punishing its citizen. They 
are three-fold : first, the reformation 
and highest good of the pupil: sec- 
ond, theenforcement and maintenance 
of correctdisciplinein the school ; and 
third, as an example to like evil- 
doers:" Approved instruction, in 
State v. Mizner, 50 la. 145, 149. 

The character and interest of the 
teacher, combined with the refinement 
which education gives to the human 
mind in softening the heart, like pa- 
rental love, is generally found a suffi- 
cient protection for the children. But 
if these fail, the law affords ample pro- 
tection against cruelty and oppression, 
while it is a shield to those who have 
done their duty : Com. v. Seed, 5 Pa. 
L. J. Rep. 78, 82. 

In Beg. v. Hopley, 2 Fos. & Fin. 
206, Cockbtjbn, C. J., stated the Eng- 
lish view, in his charge to the jury, 
as follows ; " By the law of Eng- 
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land, a parent or schoolmaster (who 
for this purpose represents the parent 
and has the parental authority dele- 
gated to him), may for the purpose of 
correcting what is evil in the child, 
inflict moderate and reasonable cor- 
poral punishment, always, however, 
with this condition : that it is moder- 
ate and reasonable. If it be admin- 
istered for the gratification of passion 
or of rage, or if it be immoderate 
and excessive in its nature or degree, 
or if it be protracted beyond the 
child's power of endurance, or 
with an instrument unfitted for the 
purpose and calculated to produce 
danger to life or limb; in all such 
cases, the punishment is excessive, 
the violence is unlawful, and if evil 
cousequences to life or limb ensue, 
then the person inflicting it isanswer- 
able to the law, and if death ensues 
it will be at least manslaughter." 

The teacher is not bound to heed 
the instructions not to whip his child. 
A father may not so far interfere with 
the workings of the school : State v. 
Von Strata (Tenn.), 3 Leg. Eep. 19. 
A father may delegate his authority 
over his child to the schoolmaster: 2 
Kent Com. 169, 170; Stevens v. Fas- 
sett, 27 Me. 266, 280 ; State v. Pender- 
grass, 2 Dev. & Bat. (N. C.) 365 ; but 
it seems that a schoolmaster cannot 
delegate his authority to punish : 
Beeves Dom. Bel. (3d ed.) 375. 
While a father may delegate his au- 
thority, he cannot authorize exces- 
sive chastisement ; not having pos- 
sessed that right himself, he cannot 
delegate it : Reg. v. Hopley, 2 Fos. 
&Fin. 202. 

Where a pupil continues to attend 
school after having attained the age 
of 21 years, he thereby forfeits any 
rights he might have by reason of his 
majority, and may be punished for 
violation of the school rules the same 
as though he were a minor: Stevens 



v. Fassett, 27 Me. 266 ; State v. Mimer, 
45 la. 248 ; s. c. 24 Am. Eep. 769. 

Where excessive violence is shown, 
as where it produces death, the teach- 
er's motive is immaterial: Reg. v. 
Hopley, 2 Fos. & Fin. 202; Whart.on 
Horn. (2d ed.), <S 165. The question 
of excessive punishment is not af- 
fected by the motive or intent of the 
master: Lander v. Seaver, 32 Vt. 
114, 124. When the correction ad- 
ministered, is not in itself immoder- 
ate and therefore beyond the author- 
ity of the teacher, its legality or il- 
legality must depend entirely upon 
the quo animo with which it is ad- 
ministered. Within the sphere of 
his authority, the master is the judge 
when correction is required and of 
the degree of correction necessary, 
and like all others intrusted with a 
discretion, he cannot be made penally 
responsible for error of judgment, 
but only for wickedness of purpose : 
Slate v. Pendergrass, 2 Dev. & Bat. 
(N. C.) 365, 366; Com. v. Seed, 5 Pa. 
L. J. Bep. 78, 80. 

The punishment must be inflicted 
for some specific offense. " In no case 
can the punishment be justified, un- 
less it is inflicted for some definite of- 
fense or offenses which the pupil has 
committed and the pupil is given to 
understand what he or she are being 
punished for. Punishment inflicted 
when the reason of it is unknown to 
the punished, is subversive and not 
promotive of the true objects of pun- 
ishment and cannot be justified:" 
State v. Mizner, 50 la. 145, 149. If 
the pupil does not know why the 
punishmentis inflicted, itis unreason- 
able to look for reformation there- 
from. Just the contrary result might 
be expected. This rule does not re- 
quire the teacher to state to the pupil 
in clear and distinct terms the offense 
for which she or he is punished. It 
only requires that the pupil, as a 
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reasonable being, should understand 
from what occurred, for what the 
punishment is inflicted. Where a 
pupil has been habitually refractory 
and disobedient, the teacher in pun- 
ishing him for a particular offense, 
may take into consideration his hab- 
itual disobedience, and it is not ne- 
cessary that he should inform the 
pupil at the time, that he is being 
punished for his past as well as his 
present misconduct: Sheehan v. 
Slurges, 53 Conn. 4S1, 484. 

In the nature of the case, it is very 
difficult to determine with exact pre- 
cision when a teacher has exceeded 
the bounds of moderation. That cor- 
rection which will be considered by 
some as unreasonable, will be viewed 
by others as perfectly reasonable. 
What may be considered by some a 
venial folly, to which none, or very 
little, correction ought to be applied, 
by others will be considered as an 
offense that requires very severe 
treatment. In deciding questions of 
discipline, the teacher acts judicially, 
and is not to be made liable, either 
civilly or criminally, unless he has 
acted with express malice or been 
guilty of such excessive punishment 
that malice may be fairly implied. 
All presumptions favor the correct- 
ness and justice of the action : Coo- 
ley's Const. Lim. (5th ed.) 417, 341 ; 
Cooley on Torts, 171, 172, 280; An- 
derson v. Stale, 3 Head (Tenn.) 455, 
457; Dotclen v. Slate, 14 Texas App. 
61, 65. A teacher "is a judge ot 
limited authority, not an autocrat :" 
Cooley on Torts, 288. As a teacher 
acts in a judicial capacity when he 
corrects, he is therefore not liable for 
errors of opinion : Reeves, Dom. 
Eel. (3ded.) 420. But a teacher in 
inflicting corporal punishment, should 
exercise reasonable judgment and dis- 
cretion and be governed as to the 
mode and severity of the punishment 



by a consideration of the nature of 
the offense, the age, size, etc., of the 
offender : Com. v. Randall, 4 Gray, 
36; Lander v. Seaver, 32 Vt. 114 ; An- 
dersons. State, 3 Head (Tenn.) 455; 
Cooper v. McJunkin, 4 Ind. 290. 
Where the teacher acts without the 
exercise of reasonable judgment and 
discretion, he is guilty of an assault 
and battery, but when he acts in good 
faith, he is not liable for an error of 
judgment as to when, and to what ex- 
tent punishment is necessary. "He 
is not required to be infallible in his 
judgment. He is the judge to de- 
termine, and to what extent, correc- 
tion is necessary ; and like all others 
clothed with a discretion, he cannot 
be made personally responsible for an 
error in judgment, when he has acted 
in good faith and without malice:" 
Heritage v. Dodge, S.Ct. N. H., March 
11, 1887. 

The law has not undertaken to pre- 
scribe staled punishment for particular 
offenses, but has contented itself with 
the general grant of power of moderate 
correction, and has confided the grada- 
tion of punishment within the limits 
of this grant, to the discretion of the 
teacher. The line which separates 
moderate correction from immoderate 
punishment, can only be ascertained 
by reference to general principles. 
All the decisions upon the subject, 
sanction the use of corporal punish- 
ment. While corporal punishment is 
thus countenanced, the tendency of 
public sentiment and the general tone 
of the decisions tend towards its final 
abolishment, and it is evident that this 
mode of punishment will eventually 
disappear from the schools, as it has 
already disappeared from the list of 
punishment of crimes. See Huiion v. 
State, Ct. App. Texas, May 25, 1887 ; 
1 Bish. Crim. L. (7th ed.), \ 886. 

Punishment with a rod which 
leaves marks or welts on the person of 
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the pupil for two months afterwards, 
or much less time, is immoderate and 
excessive: Slate v. Mizner, 50 Iowa, 145. 
But the fact of leaving temporary 
marks alone, has been held not to' be 
sufficient: <S(a«e v. Pendergrass,2 Dev. & 
Bat. (N. C.) 365, 367 ; the injury must 
have been permanent : State v. Alford, 
68 N. C. 322. Perhaps this case goes 
too far in favor of the teacher. In 
Beg. v. Hopley, 2 Fos. & Fin. 202, the 
schoolmaster received the father's as- 
sent to beat the child, a boy thirteen 
or fourteen years old, to subdue his 
alleged obstinacy. He beat the boy 
two and one-half hours, secretly, in 
the night, with a thick stick, which 
resulted in the boy's death. He was 
held liable to the charge of man- 
slaughter: Wharton on Horn. (2d 
ed.), \ 165. It is said that the ques- 
tion of excessive punishment is one 
of fact for the jury : Sheehan v. Sturges, 
53 Conn. 481 ; and that the teacher 
should have the benefit of the doubt: 
Lander v. Seaver, 32 Vt. 114, 124. 
Whether a raw hide is a proper in- 
strument of punishment is a question 
for the jury. Evidence to show that 
it was used in other schools in the 
vicinity is admissible to rebut the 
charge of malice : Id. The teacher 
is not justifiable in inflicting such 
corporal punishment as "all hands 
would pronounce excessive. The 
propertest is the reasonable judgment 
of reasonable men:" Patterson, v. Nut- 
ter, 78 Me. 509 ; s. c. 57. Am. Eep. 
818. 

As the teacher has power to make 
reasonable rules and regulations for 
the proper government of the school, 
he may punish the pupils for violat- 
ing them: Sheehan y. Sturges, 53 
Conn. 481. He may also punish for 
disobedience to lawful and reasonable 
command : Daynenhoffer v. State, 69 
Ind. 295 ; s. c. 35 Am. Bep. 216. But 
the teacher cannot punish the pupil 
Vol. XXXVI.— 57 



for not doing something the parent 
has requested the pupil to be excused 
from doing. The remedy in such 
case is not corporal punishment, but 
expulsion : State v. Mizner, 40 Iowa, 
145, 152; Morrow v. Wood, 35 Wis. 
59. It seems that the authority of 
the teacher in this respect is limited 
to cases of misconduct; hence pun- 
ishment cannot be inflicted, unless 
where education is by law compul- 
sory, to compel pursuance of any par- 
ticular line of study: Ralisonv. Post, 
79 111. 567; Morrow v. Wood, 35 Wis. 
59 ; s. c. 13 Am. L. Beg. (N. S.) 692. 
A pupil may be punished for violating 
the rules against swearing and quar- 
reling: Deslcins v. Oose, 85 Mo. 485; 
S. C. 55 Am. Bep. 387; or against 
fighting: Hutton v. State, supra ; or 
for refusing to render an excuse of 
absence from school without leave : 
Danenhoffer v. State, 69 Ind. 295 ; or 
for disturbing the school by making 
a noise resembling a cough, an act 
of contempt and defiance of the 
teacher's authority: Heritage v. 
Dodge, supra; or for refusing to solve 
examples in arithmetic at home: 
Balding v. State, Ct. App Texas, 
March 9, 1887. 

The causes for which punishment 
may be inflicted, are very clearly and 
succinctly stated by the Supreme 
Court of Vermont in Lander v. Seaver, 
32 Vt. 114, 121: " Acts done to de- 
face or injure the school-room, to de- 
stroy the books of scholars or the 
books or apparatus for instruction, or 
the instruments of punishment ; lan- 
guage used to other scholars to stir 
up disorder and insubordination, or to 
heap odium and disgrace upon the 
master; writings and pictures placed 
so as to suggest evil and corrupt 
language, images, and thoughts to the 
youths who must frequent theschool; 
all such and similar acts tend directly 
to impair the usefulness of the school, 
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the welfare of the scholars, and the der v. Seauer, 32 Vt. 114. In Bald- 

authority of the master. By common ing v. State, supra, it is held that the 

consent and by the universal custom teacher may require preparation of 

in our New England schools, the lessons at home by the pupil. The 

master has always been deemed to authority and control of the teacher 

have the right to punish such offenses, over the pupil, outside of the school- 

Such power is essential to the preser- room, is tersely stated by the Supreme 

vation of order, decency, decorum, and Court of Missouri, as follows : " If the 

good government in school." effect of acts done out of the school- 

A rule against truancy is a reason- room, while the pupils are returning 

able rule : King v. Jefferson Oily, to their homes, and before parental 

71 Mo. 628 ; 36 Am. Rep. 499 ; Bur- control is resumed, reach within the 

dick v. Babcock, 31 Iowa, 562, 567. school-room, and are detrimental to 

The supervision and control of the good order and the best interests of 

master over the scholar extends from the school, no good reason is per- 

the time he leaves home to attend ceived why such acts may not be for- 

school till he returns home from bidden and punishment inflicted on 

school, especially where the offense those who commit them :" Deskinsv. 

has a direct and immediate tendency Gose, 85 Mo. 485 ; s. c. 55 Am. Rep. 387. 

to injure the school and bring the mas- jj j; Black 

tor's authority into contempt : Lam- St. Louis, Mo. 



Court of Chancery of New Jersey. 

WESTCOTT v. MIDDLETON. 

The burden of showing that an undertaker's establishment, in which he 
keeps coffins, ice-boxes, and cases in which he preserves the bodies of the dead, 
and in the rear of which he cleanses and dries such boxes, is a nuisance, is on 
the complainant. 

Such an establishment in a populous place is not a nuisance. 

That a single person of a most sensitive taste on the subject is seriously dis- 
turbed thereby, and no others are called who have been annoyed, a case is not 
made requiring the interference of the court. 

Physical discomfort arising from a morbid taste or an excited imagination, 
as distinguished from such discomfort arising through the organs of sense 
common to all, is not enough to justify the court in closing such an establish- 
ment. 

(Syllabus by the Court.) 

Bill for permanent injunction. 

J. J. OrandaU, for complainant. 
E. A. Armstrong, for defendant. 

Bird, V. C. — The parties to this controversy own adjoining 
lots in the city of Camden. The complainant occupies his as a 
dwelling-house and for offices. The defendant occupies the 



